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U.S. DEPARTMENT OF TRANSPORTATION
Washington, D.C.

International Air Transport 1
Association: Agreement Relating ) Docket

- to Liability Limitations of the ) Agreement CAB 18900
Warsaw Convention 1

APPLICATION FOR APPROVAL OF, AND
ANTITRUST IJ!&lUNITY FOR, DISCUSSION AUTHORITY

The International Air Transport Association (IATA) hereby

requests, pursuant to sections 412 and 414 of the Federal Aviation

Act of 1958, as amended (Act), and 14 CFR Part 303, that the

Department grant its approval of, and antitrust immunity for,

intercarrier discussions concerning the limits and conditions of

passenger liability established by the Warsaw Convention, including

specifically Articles 22(l) and 20(l) of the Convention, or the

Convention as amended by the Hague Protocol. The intercarrier

discussions may include possible amendments to, or replacements

for, the Montreal intercarrier agreement (CAB 18900) which is

subject to a grant of antitrust immunity by the Civil Aeronautics

Board dated May 13, 1966.

Air carriers operating under the Warsaw Convention require the

flexibility necessary to consider options that would update the

operation of the Convention, pending entry into force of the

amendments to the Convention incorporated in Montreal Protocols 3

- and 4, which are pending advice and consent to ratification in the

United States Senate. This authority is necessary to address the

concerns of the travelling public and foreign governments that
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support interim action to develop national or regional remedies to

the existing

approval and

is necessary
h

low limits of liability. As set forth below, the

immunity requested here is in the public interest, and

to secure important public benefits.

I. Background

The Convention for the Unification of Certain Rules Relating

to International Transportation by Air (the Warsaw Convention) was

signed in 1929. The United States became a party in 1934.

Currently at least 117 countries are parties to the Convention.

The Warsaw Convention establishes uniform rules as to the rights

and obligations between air carriers and users of international air

transportation and creates uniformity with respect to transporta-

tion documentation such as passenger tickets, baggage checks, and

air way-bills. Included in the uniform rules established by the

Convention are those which set forth the liability of an air

carrier to its passengers in cases of death or injury from an

accident. Article 22 of the Convention provides that the liability

of the air carrier for passenger injury or death is limited to

approximately $10,000, which applies absent a finding of willful

misconduct.

Since the 195Os, the United States has taken the lead in

efforts to modernize the Warsaw Convention's liability rules. In

the Hague Protocol of 1955, the passenger limitation set forth in

Article 22 of the convention was doubled, but this Protocol was

never ratified by the United States Senate. In 1965, following the
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failure of the United States to ratify the Hague Protocol, the

carriers serving the United States agreed to adopt a special

contract under Article 22 of the Warsaw Convention for transporta-

tion to, through, or from the United States, establishing a
-

liability limit of $75,000 for passenger injury and death.

Further, the carriers agreed not to avail themselves of the defense

of non-negligence under Article 20(l) of the Convention for claims

within that limit. This agreement was originally conceived as a

temporary measure pending negotiation of revisions to the Warsaw

Convention now incorporated in Montreal Protocols Nos. 3 and 4.

This agreement, known as the Montreal intercarrier agreement,

remains in force today.'

Recently the United States Government has been engaged in an

effort to ratify Montreal Protocols Nos. 3 and 4 to the Convention

and to establish a supplemental compensation system consistent with

Article 35A thereof. However, the delay in U.S. ratification and

the entry into force of the Montreal Protocols, which were

negotiated in 1975, is a matter of concern to the international

aviation community, including the governments of many of the

aviation partners of the United States. While IATA remains firmly

committed to U.S. ratification of the Montreal Protocols, it must

also take steps to maintain the viability of the Convention's

passenger liability rules pending such ratification and, thereaf-

-

1 Agreement CAB 18900, approvedby order E-23680, May13, 1966
(docket 17325).
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ter, the entry into force of the Montreal Protocols.* Further,

that action must be consistent with framework of the Warsaw

Convention, including the recent amendments reflected in those

Protocols.

The enhanced limitation set forth in the Montreal intercarrier

agreement is considered today to be inadequate to the standards of

compensation for many countries. Japanese-flag airlines have

applied for and obtained U.S. approval of modifications to their

tariffs and conditions of carriage to implement a new special

contract under Article 22 of the Convention. In effect, Japanese

air carriers applied for strict but limited liability up to 100,000

SDRs, and thereafter for unlimited liability on the basis of

presumed, but rebuttable, fault.3 The application of the Japanese

airlines required an exemption from 14 CFR Part 203. That

regulation requires adherence to the Montreal intercarrier

agreement by all airlines serving the United States as a condition

of their operating authority.

Initiatives are also underway in Europe to address the

question of airline liability under the Warsaw system. In October,

1992, the European Community circulated a consultation paper on

2 The authority requested here is for the discussion of
special contracts that would remain in effect for a contracting
party until the amendments included in Montreal Protocol No. 3
become effective for that party, which necessarily could be after
the Montreal Protocols enter into force for the United States.

3 See,  e.s., Aoplication of All Nippon Airways Co. Ltd. for
an exemption under section 416(b) of the Federal Aviation Act of
1958, as amended, Order 92-12-43 (December 31, 1992).
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passenger liability under the Warsaw Convention.4 Thereafter, the

Economic Committee of ECAC commenced a study of the operation of

the Warsaw system with a view toward developing practical solutions

to the problems of the current system. There appears to be a
-

consensus among all parties to these efforts -- airlines, insurers,

governments and other interested persons -- that interim action to

increase the existing limits may be required and that voluntary

action by carriers is the preferred approach. There is also

general agreement, however, that this action should not destabilize

the Warsaw system itself.

It was precisely this same concern in the United States that

led to the adoption of the Montreal intercarrier agreement in 1966.

That agreement was intended to constitute an interim measure

pending negotiation and U.S. ratification of amendments to the

Warsaw Convention that are now included in the Montreal Protocols.

The liability limit of $75,000, absent willful misconduct, is now

itself outdated and insufficient. For example, if adjusted for

inflation, that amount would be over $300,000 in today's dollars.

Nevertheless, the Montreal intercarrier agreement continues to

operate under a grant of antitrust immunity from the Civil

Aeronautics Board, and air carriers with authority to operate to

the United States are required to be a party to the agreement as a

condition of that authority. It is now necessary, therefore, to

give the air carriers party to the agreement the authority to

consider bringing it up to date pending the entry into force of

4 See Attachment A.
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Montreal Protocols Nos. 3 and 4. In response to requests from its

member airlines, IATA recently filed a request for Commission

authority for intercarrier discussions on the passenger liability

limits.5 These discussions were approved by the Commission by
A

letter dated September 1, 1993.6 Similar authority is required

from the U.S. Department of Transportation, however, before these

discussions can proceed.

The international airline community will continue to strongly

support U.S. efforts to obtain ratification of the Montreal

Protocols and adoption of a supplemental compensation system which

the United States Government has proposed as a condition of its

ratification of the Protocols. The National Commission to Ensure

a Strong Competitive Airline Industry has recommended ratification

of the Protocols and approval of a supplemental compensation plan

to bring the Warsaw system up to date in a manner which adequately

serves the interests of both airlines and the users of their

services.7 Article 35A of the Convention, as it would be amended

by the Protocols, gives each contracting state the right to ensure

compensation for its own passengers commensurate with its economic

standards in excess of the carriers' limit of liability under the

Convention. Any discussion of possible amendments to or replace-

ments for the Montreal intercarrier agreement would take place in

5 See Attachment

6 See Attachment

B.

C.

7 Change, Challenge and Competition, AReoort to the President
and Congress, The National Commission to Ensure a Strong Competi-
tive Airline Industry, August 1993.
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full recognition of the objectives and likely operation of Article

35A once it enters into force.

It is generally recognized that contracting states party to

the Warsaw Convention may develop different policies concerning the

appropriate levels of, and standards for, compensation for

international airline passengers. In this regard, the framework of

Article 35A of the Convention, as amended by Montreal Protocol No.

3, allows each state to develop a supplemental compensation system

consistent with its own policies, since it generally would apply to

transportation sold within its own territory. That framework by

its terms also tends to avoid conflicts between contracting states

in the implementation of supplemental compensation systems.

It will therefore be necessary for the airlines to consider

whether a framework for potentially different special contracts

under Article 22 would also be appropriate. This issue would

necessarily involve consideration of the potential effect of such

contracts on interline arrangements and other industry practices in

order to ensure that each passenger purchases a ticket for

transportation with liability rules that are as consistent and

predictable as possible.

Airlines intend to consider in the near future these framework

issues on an informal basis and no Department authority is

requested or required for this preparatory work. The framework

issues that will be considered involve legal considerations

relating to the administration of the Convention, and the form of

potential submissions to contracting states for approval of any new

special contracts that may be developed. Pending Department action
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on this application, therefore, airlines will limit their consider-

ation of special contracts and avoid any discussion of the

potential limits of, and conditions for, their liability to

passengers.

The fact that preliminary discussions can take place without

special discussion authority does not in any way diminish the

urgency of Department action on this application. On the contrary

many carriers, and a number of governments, are anxious to see

substantive discussions on liability issues by carriers begin soon,

and carriers cannot do so without DOT approval of this application.

II. Discussion Authority is
Appropriate Under Section 412 of the Act

Section 412 of the Act empowers the Department to grant

authority for intercarrier discussions concerning matters relating

to foreign air transportation provided that such discussions are

not contrary to the public interest or in violation of the Act.

Section 412(a)(2)(A); Joint Aoplication of Northwest Airlines, Inc.

and KLM Royal Dutch Airline, Order 93-l-11 (January 11, 1993)(0rder

93-1-11); Agreement Among Members of the International Air

Transport Association Concerning Passenger Services Matters, Order

90-l-41 (January 22, 1990)(0rder 90-l-41). Discussions regarding

the adequacy of existing liability limits for passenger injury or

death are intended, among other things, to provide greater

protection to the travelling public and will not substantially

reduce or eliminate competition. Accordingly, the Department
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should grant the discussion authority requested in this applica-

tion.

Even if discussions concerning the adequacy of existing

liability limits could be perceived as adversely affecting

competition, such discussions should nonetheless be approved in

view of the important public benefits they will confer and the lack

of reasonable alternative means for accomplishing these benefits.

a, Section 412(a) (2)(A)(i); Order 93-l-11 at 10 ("The Department

may not approve an intercarrier agreement that substantially

reduces or eliminates competition unless the Department finds that

the agreement is necessary to meet an important transportation need

or secure important public benefits that cannot be met or secured

by reasonably available alternative means having materially less

anticompetitive effectsl')(emphasis in the original). In addition to

establishing a framework for providing greater protection to the

travelling public, such discussions advance international comity

and important foreign policy goals that cannot be met or secured by

reasonably alternative means having materially less anticompetitive

effects. Quite simply, no alternative forum exists in which these

issues may be addressed.

Discussion authority will advance important foreign policy and

comity considerations. The modernization of the Warsaw Convention-

's liability limits, as discussed above, has been a consistent

policy goal of the United States Government, and the discussion

A authority and antitrust immunity requested here is clearly in the

public interest. Action by air carriers to review the operation of

the Warsaw and Warsaw/Hague limits pending entry into force of the

- 9 - IATA  9l24/93
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Montreal Protocols will further the realization of the important

benefits to the travelling public that are the foundation of the

Warsaw Convention and U.S. efforts to amend it. Moreover, the

benefits derived from increased liability limits will flow not only
I to individual members of the travelling public, but also to the

signatories to the Warsaw Convention.

In addition to providing greater protection to the travelling

public and furthering U.S. foreign policy goals, discussion

authority will promote international comity by affirming the

importance of the Warsaw Convention and the need for international

cooperation and uniformity. The Warsaw system is one of the most

widely adhered to multilateral treaty systems in effect in the

world today. It establishes many of the uniform rules that make an

integrated international aviation system possible. Included in

these rules are provisions related to the liabilities of airlines

to passengers; matters of direct concern to the governments whose

citizens utilize international air transportation services. M=Y

of those governments now favor interim action to review the

limitations of liability reflected in those rules.

Discussion authority should be granted under section 412.

Discussion of these matters is not adverse to the public interest,

is not in violation of the Act, and is not likely to substantially

reduce competition. Moreover, even if such discussions could be

perceived as adversely affecting competition, discussion authority

- is nevertheless appropriate in view of the important public

benefits that will result from such discussions.
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III. Antitrust Immunity for Discussions
is Prooer Under Section 414 of the Act

Section 414 of the Act provides in pertinent part:

In any order made under section . . . 412 of
this Act, the Board may1 as part of such
order, exempt any person effected by such
order from the operations of the "antitrust
lawsI' . . . to the extent necessary to enable
such person to proceed with the transaction
specifically approved by the Board in such
order and those transactions necessarily
contemplated by such order, except that the
Board may not exempt such person unless it
determines that the exemption is required in
the public interest. Notwithstanding the
preceding sentence, on the basis of the find-
ings required by subsection (a) (2)(A) (i) of
section 412, the Board shall, as part of any
order under such section which approves any .
. . request . . . exempt any person affected
by such order from the operations of the
"antitrust laws" . . . to the extent necessary
to enable such person to proceed with the
transaction specifically approved by the Board
in such order and with those transactions
necessarily contemplated by such order.'

49 App. USC 1384. (emphasis added). Thus, where discussion

authority is granted under subsection (a) (2) (A) of section 412 the

Department mayI at its discretion, grant antitrust immunity.'

also Order 93-1-11. Where discussion authority is granted under

subsection (a)(2)(A)(i), however, such authority must be accompa-

* On January 1, 1985, the Board's authority under sections 412
and 414 was transferred to the Department of Transportation. 49
U.S.C. App. § 1551(b) (C).

A
9 Section 412 (a) (2) (A) provides in pertinent part: "The

Board . . . shall by order approve any contract, agreement, or
request, or any modification or cancellation thereof, that it does
not find to be adverse to the public interest, or in violation of
this Act."
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nied by section 414 antitrust immunity." See also Aqreement Amonq

Members of the International Air TransDort Association Carso

Services Matters, Order 89-10-52 (October 27, 1989) (Order 89-lo-

52).

i. Antitrust Immunity is
appropriate for Discussions Approved
Under Subsection (a) (2) (A) of Section 412 of the Act

The Department will not grant immunity for transactions that

do not substantially reduce competition absent a strong showing

that antitrust immunity is required in the public interest, and

that the parties will not proceed with the transaction without such

immunity. Order 93-l-11. The antitrust immunity requested here

should be granted because the proposed discussions are in the

public interest and will not proceed absent such immunity.

The analysis for determining whether antitrust immunity is in

the public interest is similar to the public interest analysis

conducted in connection with section 412 of the Act. Id at 11.

Specifically, in determining whether antitrust immunity should be

granted, the Department considers the interests of the travelling

public, the foreign policy goals of the United States, and the

lo Section 412 (a) (2) (A) (i) provides in pertinent part:

The Board may not approve or, after periodic review,
continue its approval of any such contract, agreement, or
request, or any modification or cancellation thereof,
which substantially reduces or eliminates competition,
unless it finds that the contract, agreement, or request
is necessary to meet a serious transportation need or to
secure important public benefits including international
comity or foreign policy consideration, and it does not
find that such need can be met or such benefits can be
secured by reasonably available alternative means having
materially less anticompetitive effects.
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advancement of international comity. See e.g., Order 93-1-11. As

discussed more fully above, an examination of each of these factors

dictates in favor of granting antitrust immunity for discussions

concerning liability limits for passenger injury or death.

- Antitrust immunity for, and agreements arising from, such discus-

sions will further U.S. foreign policy goals, advance international

comity and benefit the travelling public.

Although discussions concerning liability limits are not

likely to "substantially reduce competition," the Department should

nevertheless approve this application because such discussions are

in the public interest and will not proceed absent antitrust

immunity. The Montreal intercarrier agreement continues to operate

under a grant of antitrust immunity under section 414 of the Act.

Given the fact that any discussion of these issues will inevitably

include modifications to that agreement, participants to such

discussions may risk a general antitrust challenge. Consequently,

IATA members are unwilling to proceed with discussions absent

antitrust immunity.

If discussion authority is granted under subsection (a) (2) (A)

of section 412 of the Act, antitrust immunity should be granted

under section 414 in view of the fact that discussions are in the

public interest and will not proceed absent such immunity.

- 13 - IATA  9n4193



ii. Antitrust Immunity is
appropriate for Discussions Approved Under
Subsection (a) (2) (A) (i) of Section 412 of the Act

Where discussion authority is approved pursuant to subsection

(a) (2)(A) (i) of section 412 of the Act, such approval must be-

accompanied by antitrust immunity. Section 414; Order 89-10-52 at

7 (II[W]here an anticompetitive agreement is approved in order to

attain other objectives, the conferral of antitrust immunity is

mandatory under the Federal Aviation Act, as amended."). Accord-

ingly, if the discussion authority requested here is granted under

subsection (a)(2)(A)(i) of section 412, such authority must be

accompanied by antitrust immunity pursuant to section 414.

IV. Conditions

If discussion authority is granted under section 412, the

Department may include the standard conditions relating to

government observers and the requirements that all agreements must

be filed for prior approval. It should not, however, contain any

conditions that would restrict the ability of airlines to consider

all possible options relating to the implementation of Articles 22

and 35A of the Convention. Notwithstanding its mandatory incorpo-

ration into 14 CFR Part 203, the Montreal intercarrier agreement

is, in its conception and character, a voluntary agreement,

consistent with the operation of Article 22 itself. Accordingly,

carriers must be free under IATA auspices to consider various

options relating to the implementation of Article 22 to develop

recommendations that will satisfy the concerns of all governments.
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This flexibility, of course, would be subject to the requirement

that any agreement be submitted to the Department for review and

approval prior to implementation.

Ic- v. Conclusion

For the foregoing reasons, the International Air Transport

Association respectfully requests that its application for

discussion authority be approved under section 412 of the Act, and

that member activities constituting participation in such discus-

sions, whether in person or by any other means, be immunized from

application of the antitrust laws under section 414 of the Act.

Respectfully submitted,

DAVID O'CONNOR
Regional Director, U.S.
International Air
Transport Association

1001 Pennsylvania Avenue
Suite 285
Washington, DC 20004
202/624-2977

WARREN L. DEAN-
Dyer, Ellis, Joseph & Mills
600 New Hampshire Avenue, N.W.
Suite 1000
Washington, DC 20037
202/944-3000

Attorneys for the International
Air Transport Association

September 24, 1993
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CERTIFICATE OF SERVICE

A copy of the International Air Transport Association's
Application for Approval of, and Antitrust Immunity for, Discussion
Authority has been served on this 24th day of September 1993,
by first-class mail, postage, prepaid on the following persons:

C
Mr. James Tarrant
Deputy Assistant Secretary for

Transportation Affairs
Department of State
2201 C Street, N.W.
Washington, D.C. 20520
(202) 647-4045

Mr. Mark C. Schechter
Chief, Transportation, Energy

& Agriculture Section
Antitrust Division
Department of Justice
555 Fourth Street, N.W.
Washington, D.C. 20001
(202) 307-6349
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International Air Transport Association

PIERRE J. JEANNIOT.  O.C.
- DuEcloRGENERAL

DG 1200

MONRIEALIGENEVA

13 August 1993

Dr. John Temple Lang
Directorate-General for Competition - DG JV
Commission- of the European Communities
150, Avenue de Cortenberg
B-1049 Brussels
Belgium

Dear Dr. Temple Lang,

I have the honour, on behalf of the International Air
Transport Association and on behalf of its Member Airlines as listed
in Annex I, hereby to apply for negative clearance for inter-carrier
consultations on passenger liability limits, as explained in more
detail in Annex II, and, to the extent that such negative clearance
cannot be granted, for an exemption under Article 85(3) of the
Treaty establishing the European Economic Community.

I also enclose in Annex II the standard information
required by the Commission. I remain at your disposal to provide
any further information you might request.

In view of the large number of parties, acknowledgement
of receipt to IATA can be considered acknowledgement of receipt to
its co-applicant Members.

Sincerely ,

MONTRWpaadomca)-2m~-
Monlrwl.  P.Q.. cmda  H34 2R4
Takphona: p14)Eu-6311
C&bmlATAMonWd  TdaxcS267627
Fa (514) su-5255

QENEVA-RCUtOdOI’Almpat33
BP. 672.1215  Gama 15 &port. Swlor(ud
Tbb#om:@22)7022900
CabklATAGmmm TJa:415586
Fmc@22)7!3926al
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ANNES I

Thl* ~crrm  mum bc xcomp:m:cd  by an .mncx  cont;rtning
the ~nt~mtutmn  cpeciftcd  i n  the .~trachcd  Complcmcnrary
Now.

The form and annex must  be supplied in fourrecn  copies (two
for the  Commission md one for each  Member Start).  Supply
three  copes  of any relcwnr agreement  and one copy of ocher
supportmg documents.

Please do not forget IO complete rhc Acknowlcdgcmcnt  of
Rccc~pt  annexed.

If space is insufficient, please use extra pages. spccifymg  to
which item on rhe form they relate.

FORM AER

To THE C~MMW~NOFTHE  EUROPEAN COMMUNITIES

Directorarc-General for Competition
200. rue de la Loi
B-1049 Brussels

A. Application for negative clearance pursuant to Article 3 (2) of Council Regulation No 3975187 of 14 December 1987
relating to implemmtation of Arci&  85 (I) or of Anidc 86 of the Treaty establishing the European Economic
Communiry.

B. Application ,under  Article 5 of Council Regulation No 3975187  of 14 December 1987 wirh  a view to obtaining a decision
under Article 85 (3) of the Treaty establishing the European Economic Community.

Identity of the panics

1. Identity of applicant

Full  name and address. tdcpbonc,  telex
a n d  fat&mile numbas, and brief
descr ip t ion  o f  tbc uadw&ing(s) o r
aswciadoIt(s)  of undmrlungr  submitKitlg
rhe appliation.

For partnerships. sole traders  or any other
unincmporaccd  body trading under  a
business name, give. also, the nanle.
forename(s) and address of the
propriaor(s)  or patnrcrts).

Where an application is submitted on
behalf of some orher  person (or is
submitted by more than one person) the
name. address and position of the
rcprescnfarivc  (or joint rcprcscnrative)
must be given, together with proof of his
authority to act. Where an application or
notification is submitted by or on behalf of
more than one person they  should abpoint
a  ioint  rcprcscnrative.  ( A r t i c l e  2  ( 2 )
and (3) of Commission Regulation
No 4261188).

International Air Transport Association
IATA Centre
P.O. Box 672, Rbute de 1'ABroport  33
CM-1215 Geneva 15 Airport, Switzerland
Tel: (41 22) 799 2525
Fax: (41 22) 798 3553
Telex: 415586

188 Active and 128 Associate Members of
IATA listed in Annex I to this Application

Proof of authority of IATA to act on behalf
of its Members is on file with the Commission

,
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Full “3tllC And address .md b r i e f
dcscnprlon o f  a n y  ocher  psrt~er  c o
rhe agrrcmcnt. declslon or concerted
pracr~ce  (heremafrcr  referred to as ‘the
3rrrngemcnrs’).

not applicable

State what steps  have  been taken IO inform
rhcx ocher parties of this applicarion.

(This information is nor necessary in
respect of standard contracts which an
undertaking submitring the application
has concluded or intends to conclude with
a number of parries.)

Purposcofthis  application (Please answer yes or
(see Compicmenrary Note) no to the qJfestions)

Are you asking for negative clearance alone? (See Complementary Note - Se&on  IV,
end of first  paragraph - for the consequence of such  a request.)

N o

Are you applying for negative clearance, and also applying for a decision under
Artidc  85 (3) in case dre  Commission does not grant negative dearance? Y e 8

Are you only applying for a decision under hide 85 (3) N o

Would you be satisfied .wich a comfort Imer?  (!ke the  end of Seaion VII of the
Compkmauzy  Note).

Yei

The undersigned declare chat the information @as above and in the . ?. pages annexed hereto is axN!atot&bestofrheir
knowkdge and belief, that all &KS are idax&d +r ruch  and are dseir  bar estimatesofdteunderlyingfaasaadthatall
thtopinionrexprrsKducrinarr.Thcruc~wutofrheprovirionr of Arcidc 12 (1) (a) of Rcgulatin  (EEC) No 3975187
(see  attackd Coa~pkmawy Note).

Place and date . . . . !???.?%!  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..~...........-.12 August 1993

P&?d?”
Signatu  A . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .._...._........ 1........__..._...._.....................

Pierre J. Jeanniot, O.C.
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . _ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .._..  . . . .._... . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Director General

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . .
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COMMISSION

OF THE
EUROPEAN COMMUNITIES

Urusscls  ._....__..___.._._...............................

Directorate-C.cncral  for Compctitton

The Director General
International Air Transport Association
IATA Centre
P.O. Box 672, Route de l'A&roport  33
CH-1215 Geneva 15 Airport, Switzerland

ACKNOWLEDGEMENT OF RECEIPT

(This form will bc returned to the address inserted above if the  rip half is completed in a single copy by the person lodging it)

Your application dated: . ..?.?...!!!@?!?k%!??  . . . . .._..__..____........~........................................  _ _-.....__...__......................

. . . . . . . . . . . . . ..S.......................” . . . . . .. . . . .._...“.....“.“...............................”.......“....-......-........-...............

concerning:
Inter-carrier consultations on passenger liability limits

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..“................“....... - . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..-..-.-......-.--..-............-.

Your rcfefzncc: . . . . . . . ..*...........................-...............".".."."."..-"........*..."."................."*.......*-..".......""....-..-"".."..-....

Parties:

1.
IATA and its 126 Members listed in Annex I fQ...~e..8Ra~~~~t~~"."

. . .._....................“-.-....-.....-.................-.”.....-..“-.“.. “..._I . . . . - -... “..” . . . . . . --.---.--- -

2 .
dated 12 August 1993

..- _..""...".. ".." .""".."..""."  . . . . ".I...--"-- ._.." -........  . . . . ".-."."-...-"--. - andochm

(To be completed by the Commission.)

was received on: .__ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..“........ “...“.......“.... . . . . . . . . . . . . . . .. . . . . . . . . . . . . .
h

and regisrercd  under No IVIAERI . . . . . . . . . . . “..” . . . . . . . . . . . . . . . . . . . . . . . . . . . . . -...

Please quote the above number in all correspondence

Pmtismd  address:

ZOO.ruedeIr&i
B-1049 Brussds

Te&pbone:
Dirca  line: US....
Tdqhone  exchange:  US I1 I1

Telex:

COMEU  B 21877

Tdegmpkc  addns.s:

COMEUR Bruvcls

.



INTERNATIONAL AIR TRANSPORT ASSOCIATION - MEMBERSHIP

.
216 Members (188 Active and 28 Associate) on 22nd July 1993

Annex I

* Tariff Coordination Members (97)
** Non-voting Tariff Coordination Members

ACTIVE MEMBERS

ZY
JP’
EI"
su*
AR*
AM
AV*
VE
ZL
RK*
AH*
uu
BP
SB
AC*
AF"
GN*
IT=
JM
VO
Fu

;i*
KM"
cw
NN
MK
SW
NZ"
px*
FJ
HH
TC*
VK
UK*
PS
NF

QC*
UM
AI”
UL
AS
AZ*
NH*
LM
OY=
HP'
AA*
IW
FG=
OS"
A0
LZ"

ADA-Air
Adria Airways
Aer Lingus p.1.c.
Aeroflot - Russian International Airlines
Aerolineas Argentinar
Aerovias de Mexico S.A. de C.V. (AEROHMICO)
Aerovias Nacionales de Colombia S.A. (AVIANCA)
Aerovias Venezolanas S.A. (AVENSA)
Affretair (PVT) Ltd.
Air Afrique
Air Algerie
Air Austral
Air Botswana Corporation
Air Caledonie International
Air Canada
Air France
Air Gabon
Air Inter (Lignes Aeriennes IntBrieures)
Air Jamaica Ltd.
Air Liberte S.A.
Air Littoral
Air Madagascar
Air Halawi Ltd.
Air Malta Company Ltd.
Air Marshall Is1 ands
Air Martinique
Air Mauritius
Air Namibia
Air New Zealand Ltd.
Air Niugini
Air Pacific Ltd.
Air Seychelles Ltd.
Air Tanzania Corporation
Air Tungaru Corporation
Air U.K.
Air Ukraine International
Air Vanuatu
Air Zaire
Air Zimbabwe Corporation
Air-India
AirLanka Ltd.
Alaska Airlines Inc.
Alitalia - Linee Aeree Italiane S.p.A.
All Nippon Airways Co., Ltd.
ALM (Antillean Airlines)
ALYEMOA - Yemen Airlines
America West Airlines, Inc.
American Airlines Inc.
AOM-Minerve S.A. d.b.a. AOM French Airlines
Ariana Afghan Airlines CO. Ltd.
Austrian Airlines
Aviacidn y Comercio, S.A. (AVIACO)
Balkan Bulgarian Airlines

TI
BG
VB
BU
BA*
BO
BC
II
UY”
CP"
cx
OK"
MN
Mx

00
co
ou*
Lx*
cY*
DA
OL*
01
IA*
MS=
Ly*
EK
cu*

PL

ElJ"

ov
ET*

::
NS
FM*
AY'
GA=
GT
GH*
GF
KA
AG
IB”
FI”
1c*
IR*

IA
LN

Baltic International Airlines
Biman Bangladesh Airlines
Birmingham European Airways Ltd.
Braathens S.A.F.E.
British Airways p.1.c.
British Midland Airways Ltd.
Brymon Airways
Business Air Ltd.
Cameroon Airlines
Canadian Airlines International Ltd.
Cathay Pacific Airways Ltd.
Ceskoslovenske Aerolinie (CSA)
Camnercial  Airways (Pty.) Ltd. (COHAIR)
Compaiiia Mexicana de Aviacidn S.A. de C.V.
w=Iww

Conti-Flug
Continental Airlines Inc.
Croatia Airlines
Crossair
Cyprus Airways Ltd.
Dan-Air Services Ltd.
Delta Air Lines Inc.
Oeutsche BA Luftfahrtgesellschaft mbH
Oeutsche Lufthansa A.G. (LUFTHANSA)
Egyptair
El Al Israel Airlines Ltd.
Emirates
Gnpresa Consolidada Cubana de Aviation

(CUBANA)
Empress de Transporte ABreo de1 Peru
oERoPEmJ)

Empresa Ecuatoriana de Aviation S.A.
(ECUATORIANA)

Estonian Air
Ethiopian Airlines Corporation
Euralair International
European Air Transport
Eurowings AG
Federal Express Corporation
Finnair Oy
Garuda Indonesia
GB Airways
Ghana Airways Corporation
Gulf Air Company G.S.C.
Hong Kong Dragon Airlines Ltd. (DRAGONAIR)
Hunting Cargo Airlines
IBERIA (Lineas AQreas de Espafia S.A.)
Icelandair
Indian Airlines
Iran Air, The Airline of the Islamic
Republic of Iran

Iraqi AiMways
Jam&i  riya Libyan Arab Airlines

. ../2

-



JO
JL’
JY
JU
KQ”
KL*
KE*
KU'
72
TM*
NG*
QL
UC
LA*
LR
PZ
TE
LB
LC
LT
LG"
DM
Ml-l
6E
MA*

JE
IG
ME”
Nx
UT”
KZ"
NW*
OA'
PK"
PR"
PU"

LO=
PI-I"
NI*
Mz
SG
QF*
RO
AT*
BI
RJ"
zc
WR
FR
SN"
W
SK=

SQ
JZ
EY*
IE
HH
SA"

Japan Air System Co. Ltd.
Japan Airlines Co. Ltd.
Jersey European Airways
Jugoslovenski Aerotransport (JAT)
Kenya Airways Ltd.
KLM Royal Dutch Airlines
Korean Air
Kuwait Airways Corporation
Laker Airways (Bahamas) Ltd.
LAM - Linhas Abreas de Mosambique
Lauda Air Luftfahrt AG
Lesotho Airways Corporation
LAOECO S.A.

LAN-CHILE)
(LACSN

Linea Adtea National-Chile S.A. (
Lineas ABreas Costarricenses S.A.
Lineas Aereas Paraguayas - LAP
Lithuanian Airlines
Lloyd Aereo Boliviano S.A. (LAD)
Loganair Ltd.
LTU - Lufttransport-Unternehmen  GmbH 81 Co. KG.
Luxair
Maersk Air
Malaysian Airline System Berhad
Halmii Aviation AD
MALEV  - Hungarian Airlines Public Ltd. Co.

(MALEV p.1.c.)
Manx Airlines Ltd.
Meridiana S.p.A.
Middle East Airlines Airliban (MEA)
Nationair Canada
Nigeria Airways Ltd.
Nippon Cargo Airlines (NCA)
Northwest Airlines Inc.
Olympic Airways, S.A.
Pakistan International Airlines Corp. (PIA)
Philippine Airlines Inc.
PLUNA - Primewas  Linear Uruguayas de

Navegaci &I Ahrea
Polskie Linie Lotnicte (LOT)
Polynesian Airlines Ltd.
Portugalia S.A.
P.T. Herpati Nusantara Airlines
P.T. Sempati Air
Qantas Airways Ltd.
Romanian Air Transport S.a., TAROH
Royal Air Haroc
Royal Brunei Airlines
Royal Jordani an
Royal Swami National Airways Corp. Ltd.
Royal Tongan Airlines
Ryanair Ltd.
SABENA
Saudi Arabian Airlines Corp. (SAUDIA)
Scandinavian Airlines System (SA!I)
Singapore Airlines Ltd.
Skyways AR
Soci&6 Nouvelle Europe Aero Service
Solomon Airlines
Somali Airlines
South African Airways (%A)

SD"
SR*
RB"
LIT*

TA
TP*
IJ”
TG"
FF
TL"
TW'
Hv
TR'
GO

GM
BW

TU"
TK"
UA"
5X
us
RG"
VA"

VP*
VP
Fv

;:

ZA

Sudan Airways Company Ltd.
Swiss Air Transport Co. Ltd. (SWISSAIR)
Syrian Arab Airlines
TAAC - Linhas ABreas de Angola

(ANGOLA AIRLINES)
TACA International Airlines S.A.
TAP - Air Portugal
TAT European Airlines
Thai Airways International Ltd.
Tower Air Inc.
Trans-Mediterranean  Airways S.A.L. (TMA)
Trans World Airlines Inc. (TWA)
Transavia Holland B.V. d/b/a Transavia Air
Transbrasil S.A. Linhas Aereas (Trans Bras
Transportes Aereos Ejecutivos S.A.

,lir
ill

de C.V. (TAESA)
Trek Airways (Pty) Ltd. d.b.a Flitestar
Trinidad 81 Tobago (BWIA International)
Airways Corp.

Tunis Air
Turkish Airlines Inc.
United Airlines
United Parcel Service
USAir, Inc.
VARIG S.A. (Viagao Adrea Rio4randense)
Venezolana International  de Aviation S.A.
t-1

Viagao AQrea Sao Paulo‘ S.A. (VASP)
Virgin Atlantic Ainays
Viva Air
YEHENIA Yemen Airways
Zambia Ai tways  Corporation Ltd.
ZAS Airline of Egypt

-

.

-
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HS
VT

AQ
A N "
ZQ
AU
TN""
YM
Ew-
4s
IH
YC
ZL
KD
TH
LF
DW
NM
2w
FA
SP
65
PI
OF

JQ
RL

PF
WF

Air North
Air Tahiti
Aloha Airlines, Inc.
Ansett Australia
Ansett New Zealand
Austral Lineas AOreas S.A.
Australian Airlines Ltd.
Compass Airlines
Eastwest Airlines (Operations) Ltd.
East West Airlines
Falcon Aviation AD
Flight West Airlines Pty. Ltd.
Hazelton Airlines
Kendell Airlines
iAR Transregional (Linhar Regionais S-A.)
Linjeflyg AD
Lufthansa CityLine GmbH
Mount Cook Airlines
Pacific Midland Airlines Ltd.
Safair Freighters (Pty.) Ltd.
SATA Air Acores
Southeast European Airlines
Sunflower Airlines Ltd.
Sunstate Airlines (Qld) Pty. Ltd.
Trans-Jamaican Airlines Ltd.
Ulttair, Inc. d.b.a. Airline of the

Americas
Vayudoot Ltd.
Wideroe Flyveselrkap A/S



Annex II

Further Information

1. Brief deSCriDtiOn  of the intended activity

1.1 In October 1992, the EC Commission sent a consultation paper to
interested parties, including IATA, inviting airline views and
comments on possible Community regulatory action to improve and
harmonise for aircraft accidents the airline liability limits
for death or personal injury of passengers (Warsaw Convention).

1.2 In the comments which were submitted to the Commission, IATA
acknowledged the need for increased liability limits, which
currently are too low for industrialised  countries in respect
of death or personal injury of passengers in aircraft
accidents. Nevertheless, IATA Member carriers remain committed
to the Warsaw Convention instruments, in the framework of which
a permanent solution should be sought.

1.3 In the meantime, and as a result of discussions within the
industry as well as with governments, Member carriers of IATA
believe that inter-carrier discussions should be held in order
to consider the possibility of reaching inter-carrier agreement
on voluntary higher liability limits by way of special
contracts in the sense of Article 22 of the Warsaw Convention.

1.4 It is considered that such inter-carrier discussions, which
could be held under the auspices of IATA and which would be
open to all interested Member carriers on a worldwide basis,
would, if successful, address an important concern of the
travelling public, governmental authorities as well as of the
industry itself, namely to achieve an adequate increase of
liability limits in the near future, while retaining the
possibility of formal amendment of the Warsaw system by
governmental action in the medium term.

2. fiarkeg

- not applicable.

3. Full details of the Darties

3.1 IATA is a trade association composed of 188 Active and 28
Associate Members, which are listed in Annex I to this
application. While the Active Members operate international
scheduled services, the Associate Members operate domestic

9267a/AnnexII/12/08/93
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scheduled services. Despite a significant increase in recent
years in the number of Member airlines that are privately-owned
in whole or in part, it is still the case that a majority of
Members are wholly or partly-owned by governments, including
those of member States of the European Community. Details on
ownership of each Member can be provided upon request.

-,
4. Full details of the arrawements

4.1 The Warsaw Convention of 1929 (Convention for the Unification
of Certain Rules Relating to International Carriage by Air,
LNTS Volume 137, page 11) provides in its Article 22 that the
liability of the air carrier for injury or death of a passenger
is limited to 125,000 Poincare gold francs, which is equivalent
to approximately 8,300 USD. This limitation was raised in the
so-called Hague Protocol of 1955 to the sum of 250,000 Poincark
gold..francs,  equivalent to approximately 16,600 USD. However,
the Hague Protocol has not been ratified by the same number of
States which had signed and ratified the Warsaw Convention.
Important aviation nations, such as the United States, have
remained party to the original Warsaw Convention only.
Subsequent attempts to raise the liability limit in order to
keep in step with inflation, while maintaining unifqnnity  among
States, have failed: the Guatemala City Protocol of 1971 has
remained a dead letter, the Montreal Protocols Nos. 3 and 4,
signed in 1975, have been the subject of on-going efforts to
achieve the necessary number of ratifications throughout the
1980’s up to the present day. In particular, the United States
Senate continues to have this matter on its agenda, with
presently unclear prospects as to whether the required
two-thirds majority in the Senate can be achieved.

4.2 The delay in U.S. action to ratify to Montreal Protocols Nos. 3
and 4 to the Warsaw Convention has effectively delayed
ratification action also in other countries including major
aviation partners of the United States. As a result, various
parties have considered alternative action to achieve an
adequate update of passenger liability limits. For example, in
1992, Japanese air carriers have proceeded to modify their
tariffs and conditions of carriage to implement a new special
contract under Article 22 of the Warsaw Convention, after
having applied for and obtained governmental approval. The new
special contract provides for strict but limited liability up
to 100,000 SDRs and thereafter for unlimited liability on the
basis of presumed, but rebuttable fault.

4.3 The Japanese carrier agreement is not the first precedent of
this type. All major international air carriers operating to
and from the United States agreed in the so-called Montreal
Agreement of 1966 (CAB Agreement 18900) by way of a special
contract under Article 22 of the Warsaw Convention to

9267a/AnnexII/12/08/93
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voluntarily raise applicable liability limits to 75,000 USD for
passenger injury and death. Further, the carriers agreed not
to avail themselves of the defense of non-negligence under
Article 20, paragraph 1 of the Warsaw Convention for claims
within the Montreal Agreement limit.

4.4 This Agreement was prepared and finalised with the approval of
the U.S. authorities, including the competent antitrust
authorities, and was thereafter made a requirement for each
international air carrier serving the United States in order to
obtain a license from the U.S. authorities.

4.5 Although at that time the Montreal Agreement was intended to be
an interim measure pending negotiation and U.S. ratification of
the amendments to the Warsaw Convention, which were later
included in the Montreal Protocols of 1975, the Agreement has
effectively continued to be in force due to the failure of
subsequent efforts to update the Warsaw system. The Montreal

‘Agreement continues to operate under the grant of antitrust
immunity from the former Civil Aeronautics Board (CAB), now the
U.S. Department of Transportation (DOT).

4.6 The international airline community has supported strongly all
efforts to obtain ratification of the Montreal Protocols, and
has actively assisted in the prepdration of a Supplemental
Compensation Plan which the U.S. has proposed as a condition of
its ratification of the Protocols. The Plan, which is
generally consistent with Article 35a of the Convention as it
would be amended by the Montreal Protocols, gives each
Contracting State the right to provide compensation for its own
passengers in accordance with its own economic standards over
and above of the carriers* limit of liability under the
Convention.

4.7 As IATA has indicated in its comments on the Consultation Paper
of the EC Commission, mentioned above, there is general
consensus that the limits of liability incorporated in the
Warsaw system are seriously out of date. There also seems to
be now a consensus that the Warsaw system should be preserved
as an appropriate framework for the settlement of claims
arising from airline accidents. However, further delay in
government action on the ratification of the Protocols has
prompted the airline community to consider the solution of a
voluntary interim agreement on higher limits, possibly along
the lines of the Montreal Agreement of 1966, either by
modifying its geographical scope and the amounts of its
liability limits, or by way of a new agreement. As an
alternative, combination of the above with a supplemental
system under Article 35a of the Convention could also be
considered.
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4.8 As explained above, since the framework of liability limits
already exists, the principal purpose of the notified
discussions is to raise such limitations. In view of this
fact, carriers which decide to participate in the notified
discussions will, if such discussions are successful, be less
restricted in their ability to compensate airline accident
victims than at present. Furthermore, it should be emphasised
that airline participation in the notified discussions will be
entirely voluntary.

5. Reasons for nenative clearance

5.1 It is submitted that inter-carrier discussions on passenger
liability limits would have no restrictive effects on
competition within the common market in the sense of Article
85, paragraph 1 of the Treaty of Rome. As explained above, the
mainobjective would be to raise the liability limits and
therefore to ease presently existing restrictions.
Furthermore, the discussions deal with a subject which does not
constitute a commercial factor in the services which airlines
provide for their passengers. Carriers do not compete on the
basis of passenger liability limits and passengers do not make
a choice in the airline on which they wish to fly on’the
grounds of the passenger liability limit. Finally, it must be
emphasised that the notified discussions will not extend beyond
the subject matter described above.

5.2 The nature and the subject of the notified inter-carrier
discussions is therefore not capable of producing effects which
may prevent, restrict or distort competition within the common
market to any appreciable extent.

5.3 It is further submitted that in any event, in view of the
above, the notified discussions will not affect trade between
Member States to any appreciable extent.

6. Reasons for exemtion under Article 85. DaranraDh 3

6.1 The principal objective of inter-carrier discussions on
passenger liability limits would be to achieve an appropriate
increase in such liability limits for the benefit of victims of
airline accidents. Consistent with the desire of the industry
to achieve an updated system which would allow the rapid and
fair compensation of air accident victims, inter-carrier
discussions would also consider possible mechanisms to achieve
those objectives. It is therefore submitted that such
inter-carrier discussions would contribute to improving the
distribution of the air transport product.

-
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6.2 Such discussions would also allow consumers a fair share of the
resulting benefit. Since the object of the discussions is to
increase passenger liability limits to the obvious benefit of
consumers, this requirement is certainly met.

6.3 It is clear that such discussions would not impose on the
parties concerned restrictions which are not indispensable to
the attainment of these objectives, since participation would
be voluntary, and participants would be free to seek individual
solutions if they so wish. Moreover, as stated above, the
discussions will be limited to the subject of passenger
liability limits and the mechanisms necessary to achieve rapid
and fair compensation of air accident victims.

6.4 It would also appear obvious that the notified discussions
would not afford the parties the possibility of eliminating
competition in respect of a substantial part of the air
transport market in question.

7. Other informatiog

7.1 A similar application for authority to hold inter-carrier
discussions will also shortly be filed with the responsible
U.S. antitrust authorities, the Department of Transportation
(DOT).

7.2 Furthermore, an exchange of correspondence between
Mr. John Temple Lang, Directorate General for Competition, EC
Commission and Mr. Pierre Jeanniot, IATA Director General took
place on 25 June and 02 July 1993. In his letter, Mr. Temple
Lang gave IATA assurances that an application for inter-carrier
discussions would be considered expeditiously.

7.3 We are at your disposal to provide any further information you
might request.
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